INTRODUCTION
The following study is intended to illustrate the value of empirically informed approaches to comparative criminal justice -requiring close analysis of rules, roles and procedures-as a way of throwing light on central criminological topics (Nelken, 2000 (Nelken, , 2010a . The issue considered here has to do with the rise of 'punitiveness' internationally and the part played by criminal justice actors in this process. On the basis of empirical research in Italy this chapter shall be focusing on the role of prosecutors in responding to political and public calls for more severity against crimes by illegal immigrants. After first providing a historical and theoretical context
for our research we shall analyze the ambivalent role of Italian prosecutors and then go on to explain how this affects the part they play in the way the criminal justice system responds to such crimes.
Like many other countries, Italy is facing the problems of risk and insecurity that late modernity brings in its wake. In Italy public discussion of these problems emerged later than in some other Western countries (in the second half of the nineties). This is seen, for example, in the fact that until quite recently, everyday crime in Italy was referred to as 'microcriminality'-thus distinguishing it from the objectively greater threats to the state posed by terrorism, organized crime and political corruption.
Although these major problems have by no means disappeared, worries about security reported in the media are increasingly linked to illegal immigration (or even immigration as such). Illegal immigrants are said to be disproportionately involved in so called street or diffuse crimes such as mugging, drug pushing and burglary.
The center-right and the center-left political coalitions propose different solutions to these crime problems. The former are more focused on repression, the latter point more to the underlying social conditions that create social conflicts. But even the mass media that are ideologically on the center-left, and normally criticize law and order campaigns, do acknowledge that there is an issue of crime and security, and center-left administrations use rhetoric that is increasingly indistinguishable from their political opponents. Public opinion surveys also suggest high rates of public concern.
1 In addition, citizen committees have been elected in the districts of many cities and towns so as to report and discuss problems concerning crime and deviance within their areas. Their efforts are not only directed against specific crime problems, but incivilities, deviance, immigration, and disorder in general appear to be crucial issues as well.
All this means that there is the potential in Italy as elsewhere for an explosion in prison numbers. And, in fact, the number of immigrants in prison has gone up exponentially since they started arriving in the 1990's (and this does not include those being held in special prisons that until recently were called places of temporary permanence). This is because illegal or irregular immigrants now provide the workforce for crimes such as drug pushing that, if associated with recidivism, are often punished with a custodial sentence. However, despite legislative measures that are clearly designed to tackle street crime and illegal immigration, overall numbers in prison in Italy (around 100 per 100,000 of the population)
remain within the average range of what leading comparative penologists have dubbed the 'Continental Corporatist' societies (Cavadino & Dignan, 2006 (Nelken, 2009 (Nelken, , 2010 .
The significance of differences in the role of prosecutors in continental and common law systems was at the center of the classical debate in comparative criminal procedure between Goldstein and Marcus (1977) and Langbein and Weinreb (1978) Four said that they did act like crime fighters. They explained that they looked for both inculpatory and exculpatory evidence so as to establish the legal and factual truth while, in their opinion, crime fighters search only for a conviction. By contrast, they share the same professional culture as judges. As a number of prosecutors put it: 'it is the law that fights the crime.'
Functionally it is clear that there are important differences in the tasks of prosecutors and judges in Italy. When prosecutors receive a report, they have to determine if a crime has been committed and if the evidence collected is capable to stand scrutiny at trial. This phase continues during the investigation when more evidence is collected by the police and prosecutors directly and it terminates when prosecutors decide to refer the case to trial or to drop the file. As with all prosecutors, they have to filter out reports that do not actually include a crime as defined by the law, and evidence that has not been legally obtained and 'predict' whether there is a 'realistic likelihood' of conviction. Such legal filtering then enables judges to make decisions on legally relevant evidence. This means that they deal with cases before judges do, have direct contact with the police and have to build up a case that will be then presented at trial. Unlike judges, prosecutors are inevitably influenced by information that will never reach the trial stage and rely on police reports that often include the police officers' perceptions and considerations about a specific crime.
Sometimes an official report is not even necessary and there are informal communications between prosecutors and the police that then lead to an investigation. When prosecutors deal with cases they participate in the investigation and interact with the police-and so -to some extent-have to recognize what are priorities for them (Montana, 2009) and, normally, sentenced to a few months of imprisonment (some said three months, others six), but the sentence will be suspended. In practice, this means that illegal immigrants will be set free and, given that they normally have neither documents nor any official residence in Italy, they will disappear.
This lack of prioritization may be further illustrated by the way medium or large prosecution offices use specialized units of prosecutors who only deal with certain categories of crime. Such units are created to tackle in a more structured way crimes that are considered more serious and/or more difficult to investigate. In practice, these units increase co-ordination between prosecutors that, in this way, have a better understanding of the crime problem in the geographical area where they work. None of the prosecution offices included in this study had a unit dealing with illegal immigration -or for that matter street crime, though they were found to be dealing with environmental, organized, corruption and white-collar crimes.
That the Bossi-Fini Act has so far failed to impose its priorities on problem. But this desire to distance themselves from political or public definitions does not only concern illegal immigration: it is linked to any crime policy indication that prosecutors perceive to be influenced by emotional and populist 'moral panics' (Cohen, 1972) . Although this term as such is not used by the media, politicians, public or prosecutors, an expression that comes near to it that is used is allarme sociale. Allarme sociale literally means social alarm and defines the reaction (often disproportionate) that society has to certain crimes and/or certain perpetrators or victims. This reaction may be targeted against a particular group of people, like immigrants, but can also be spontaneous and linked to moral and political issues. Crime of course is not the only source of social alarm; disorder and incivilities can also influence the public perception of security (Chiesi, 2004) . In general, the more the legal punishment is severe, the more the crime is serious. Crimes which threaten life are more important than crimes which threaten property. Finally, the damage suffered by the victim can be a relevant parameter as well. These are some of the 'objective' criteria that determine if a crime is serious and, as a consequence, if it has caused social alarm. Deliberately leaving a case on one side and allowing a case to fall into prescrizione can have consequences for a prosecutors' career and can involve ministerial and CSM disciplinary hearings. Nonetheless there are ways around this. As one prosecutor said: "The legality principle is a false problem. There are many ways not to apply it. Then you can say you are sorry, there will be disciplinary proceedings, but how do they prove this was intentional? You just made a mistake."
Italian prosecutors accept that they have a responsibility to assuage public fears, but, at the same time, they believe they have to decide if the supposed crime problem is commensurate with its level of social alarm. As one of the lawyers interviewed put it, allarme sociale is a volatile concept that evokes different images for the public and for prosecutors.
Prosecutors compare these two images and filter these external influences, which do not disappear, but they are substantially moderated by other internal considerations. The public perception of social alarm is not sufficient to determine priorities. Prosecutors depict the criteria they use as purely legal and objective but, in practice, they are also subjective and intertwined with socio-political considerations about the problem of crime. The clearest example is the Bossi-Fini Act, which, in theory, is punished strictly but which has a low priority for them.
On the other hand, there is a limit to such 'resistance.' Prosecutors admit, But we nonetheless disagree with those academic commentators who argue that this means that prosecutors have come to share public concerns about law and order and common sense notions about crime, such as stereotypes of immigrants as criminals (Sarzotti, 2006a; Faiella et al., 2005; Quassoli, 1999) . Instead, it may be true at the level of heads of cases should mean that the cases that prosecutors put forward are less strong than they might otherwise be. In addition de facto many cases will not make it through the system in time. On the other hand, relative unwillingness to invest time in such matters may also result in such cases going to court quickly and thus not risking prescription-exactly as the governmental legislation intended.
It is also difficult to predict the future. Prosecutors' dislike of the Bossi-Fini law may be seen as over-determined-and it is not certain how they would react to other kinds of cases. Many have objections to the way governments have chosen to try and condition their actions on this substantive issue, for example including the high penalties that have been attached to the status crime of being an illegal immigrant so as to make it an arrestable offence for which offenders can be kept in custody before trial. But they also disagree in principle with any interference with their autonomy. We also do not know how much what we are describing is a
